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t is a common fact: facilities engineers are invalu-
able to building owners because they play important 
roles in myriad areas of a facility, from construction 
to its daily operations and management. Successful 

facilities engineers must possess detailed technical knowledge of 
the facilities they maintain, plus an overall understanding of the 
complexities of the world of facilities engineering. Yet, there are 
some risks that even the best facilities engineers cannot avoid, 
and these risks can only be mitigated by a properly draft ed con-
tract with dual input from both owner and engineer.  

Performance-Based Risks: Default by Faulty 
Work or Failure to Perform
Th e most obvious risk arises from the many forms of faulty perfor-
mance by the contractor or his or her subcontractors and suppliers. 
Th ese risks can range from poor workmanship to deviation from 
the specifi cations of a job. Faulty performance can result in signifi -
cant remedial costs, and an even more-costly impact on the owner’s 
operations. In certain regulated industries such as healthcare and 
energy, faulty performance can cause noncompliance with regula-
tions or specifi cations, which may impact the owner’s legal right to 
operate and generate income. In addition to faulty performance, 
contractors may default by their failure to perform, which may 
involve an inadequate workforce or failure to effi  ciently schedule or 
coordinate the work. At the extreme, a contractor may completely 
quit the project, leaving the owner scrambling for a replacement. 

So how can an owner mitigate performance-based risks 
through the use of a contract? Th ere are certain performance-re-
lated provisions that obviously should be established in, or incor-
porated into, the contract. Th ese provisions establish the standard 
of performance and quality of work, and are typically spelled out 
in a job's specifi cations. While writing out these standards can be 
arduous, it may prove to be invaluable when the contractor’s view 
of quality workmanship diff ers from the owner’s opinion. A con-
tract should also specify the remedies available to the owner if the 
contractor fails to properly perform. Th ese provisions typically in-
clude express warranties and promises to correct work; payment-
withholding rights; performance-based liquidated damages; and 
termination rights. Further, to abate risk from contractor default, 
the owner could require a performance and payment bond or a 
personal guaranty by the contractor’s shareholders or members. 

Time-Based Risks
Facilities engineers know very well the importance of contin-
ued and uninterrupted operation of their facilities. A delay in 
construction can impact facility operation and could also result 
in lost income and production. 

Because delay is such an important and costly risk, it is a 
critical issue to be addressed by the contract, and an agreement 
should specify important milestones and explicitly state that 
timely performance is a material obligation on the contractor. As 
with performance-based risks, the contract should set the rem-
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edies available to owner, such as recovery of delay damages or
time-based liquidated damages. Any liquidated damages should 
be based on anticipated losses and damages, including lost 
revenues, loss of use of capital, and extended personnel cost for 
additional time and supervision required of facilities managers. 

Claims-Based Risks
Another important risk arises from claims asserted by the
contractor against the owner. Because of the varying — and 
sometimes creative — nature of contractors’ claims, many own-
ers oft en fail to consider them in assessing a project risk. Yet, 
contractors and construction attorneys know that these types 
of claims are common and potentially costly sources of risk. 

Claims can arise from many diff erent situations, such as the 
following examples: 

■ Th e owner delays or suspends the work due to unanticipated 
use of the facility (e.g., increased orders for goods produced 
by the facility); 

■ Th e owner demands completion sooner than the contract
requires; 

■ Th e owner’s facilities engineer or other representative
directly or indirectly 
interferes with the 
workfl ow or imposes 
unreasonable demands 
on the contractor;

■ Th e owner demands
work that was not ex-
plicitly called for by the 
plans and specifi cations; 

■ Th e owner demands
higher-quality materials or performance constraints than are 
required by the contract documents; 

■ Th e facility has conditions that are materially diff erent than 
those the contractor expected, or are diff erent from what the 
owner represented; and

■ Th e drawings procured by the owner’s architect contain er-
rors or omissions (e.g., they do not contain suffi  cient detail).

Not all claims arise from wrongful acts or omissions by the 
owner. For instance, severe weather, natural disasters, fi res, labor 
strikes, and other events can prevent timely and proper perfor-
mance. At a minimum, contracts typically provide for an exten-
sion of time due to such events. Furthermore, where the contrac-
tor did not meet a job's budgeted cost and profi t margin, he or 
she may assert a claim without adequately considering whether 
its fi nancial performance resulted from factors other than the 
owner’s wrongful act or omission. In such cases, the owner must 
defend the claim at a substantial cost in legal and consultant fees. 

While no contract will provide absolute protection against all 
potential claims, a properly draft ed contract can considerably 
advance the owner’s position. In some instances, contract terms 
can provide the following: 

■ Require the contractor to provide timely notice, to spe-
cifi cally identify the basis of a claim, and to maintain 
adequate and contemporaneous documentation in support 
of a claim; 

■ Establish a procedure for the architect or other third party
to preliminarily review the propriety of the claim; 

■ Establish a representation and warranty by the con-
tractor that he or she will not rely on any inspection, 
observation, or representation by the owner or his or her 
facilities engineer; 

■ Require the waiver and release of claims or lien rights aris-
ing from work for which owner has issued payment; 

■ Require the contractor to continue working in spite of the
parties’ dispute over a claim;

■ Reduce or eliminate types of costs recoverable against the 
owner; and

■ Reduce or waive the recovery of consequential damages 
against the owner, such as a contractor’s lost revenue or 
diminished bonding capacity.

A contract can appreciably reduce risk arising from contrac-
tors’ claims. Even in states 
where the law favors contrac-
tor claims, a properly draft ed 
contract will aff ord an 
owner a greater advantage in 
negotiation and, if necessary, 
litigation with the contractor. 

Risk of Payment
Disputes

Another important risk inherent in construction projects
involves the payment of funds: the risk of payment disputes. To 
some extent, payment disputes are based on disagreements in 
other areas, such as those areas identifi ed above. In other situa-
tions, the owner simply runs out of funds. In any case, the risk 
of non-payment can place the owner and his or her operations 
at extreme risk. 

Owners start a project with a superior advantage: at least 
initially, they hold the money, and the contractor is eager to 
please. Over time, however, the advantage diminishes as an 
owner releases more and more of the contract balance and the 
incentive to satisfy the owner progressively declines. At some 
point, the contractor may decide that a payment dispute justi-
fi es his or her suspension of work until the owner surrenders. 
Obviously, an owner whose operation depends on completion 
of the project is placed in a jam by a threatened suspension. 
Th eir customers have little concern for the reasons behind 
unfulfi lled and delayed orders or services; they may be quick to 
take their business elsewhere. 

Exacerbating the risk from non-payment, state legislatures 
have enacted statutes that authorize the fi ling of liens by unpaid 
— or allegedly unpaid — contractors, subcontractors, suppliers, 
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laborers and even architects. Th e ease with which lien claimants
can fi le liens places the owner at a great disadvantage. Th ough 
the lien claimant must eventually fi le a lawsuit to foreclose 
on the lien, until that time, the lien constitutes a cloud on the 
owner’s title, normally, without a hearing or other judicial 
review. And because lien claimants include persons other than 
the contractor, the owner can suff er the consequences of the 
contractor’s failure to pay others. 

To the extent permitted, the contract should contain the pro-
cedure and remedies available in the event of payment disputes. 
In many states, however, lien claimants cannot waive lien rights 
before payment, and a contract provision waiving such lien 
rights is void. But a contract should nevertheless expressly pro-
hibit the fi ling of false liens by the contractor. In addition, the 
contract should require the contractor to remove or bond off  
any lien fi led by others. Based on the applicable lien laws, the 
owner should include a carefully craft ed provision that limits 
the draconian measure of fi ling liens. 

When the owner asks its facilities engineer how he or she 
protected the owner’s interests in connection with a project, 
the response should be twofold: the facilities engineer provided 
appropriate input and oversight of the work, and the facilities en-
gineer collaborated with the owner’s attorney to create a properly 
draft ed construction contract. On the perfect project, owners 

and contractors would approach the work as cooperative part-
ners because they will mutually benefi t from their respective per-
formance. Unfortunately, many owners, and even some facilities 
engineers, naïvely approach contracting as if every project will 
ultimately be the perfect project. In reality, the risks of problems 
and disputes are always lurking below the surface. When they 
do surface, the parties turn to the contract, and its terms become 
essential to the parties’ respective rights and obligations. 

David R. Cook Jr. is an attorney in Atlanta at the construc-
tion and energy law fi rm of Autry, Horton & Cole, LLP. His 
construction law practice focuses on facilities owners in their 
construction, procurement, and energy-effi  ciency initiatives, 
as well as claims avoidance, litigation and resolution. Contact 
David at cook@ahclaw.com or view his construction blog 
at www.ahclaw.com/construction for updates dedicated to 
facilities owners. 

Editor’s note: Cook presented at Facilities America 2012 on the 
primary risks and benefi ts of energy-savings performance contracts. 
His session covered the basics of ESPCs, key contract provisions, 
fi nancing options, and special problems and concerns. Aft er his 
prepared remarks, he led a group discussion of specifi c examples and 
actual cases with an audience of mostly facilities engineers.
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